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Q. 
A. 
Q. 
A. 
MR. VEEDER : I will ask another question. 
tBy Mr. Veeder) What has been your experience 
during this period of the operation of . the Lahontan 
Cutthroat Trout Fishery in regard to the quantity 
of waters required to maintain the fishery properly , 
and in r~gard to the maintaining of the temperatures 
that must be required to maintain the fishery? 
Well, we have conducted egg incubating experiments 
in the gravels of No Name Creek; one that was prior 
to the renovation of the artificial spawning channel 
that was in place and working , and one which was in 
1979, and in both events when these experiments were 
conducted the temperatures, ten days_ approximately 
after the initiation of the experiments, Mr . Walton 
began irrigating upstream and diverted the water, 
and our temperatures exceeded 60 degrees. 
In both cases, in a matter of two days we 
just about eliminated our ~ggs that were incubating 
in the test. 
Did it eliminate all the eggs? 
On the first occasion , yes, it did . On the second 
occasion, the temperatures exceeded 60 degrees for 
three days on those ten- day periods, and there was 
a pproximately, and I am recollecting now, approxi-
mately 20 to 25 percent survival of those eggs at that 
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time. 
Q. Now , we were interrupted when you began to state into 
the record the water requirements for quantification 
as you view them today. Have you an opinion as an 
expert of the quantity of water that would be required 
to properl y maintain this fishery? 
A. Yes, I believe I stated --
Q. Would you repeat it because I am not too sure what 
you got in. 
MR . PRICE: Same objection for the record, sir. 
THE COURT: Go ahead. 
THE WITNESS: I stated from May 1 to June 1, 
we needed -.-.. 
THE COURT: I have that down. He said one cubic 
foot per second from May l :to June 1st; two cubic feet 
per second from June 1st to July 15th. 
THE WITNESS: There ·is one incorrect one. It 
is 1'. 5 from May 1 to June 1, and two from June 1 to 
July 1. 
THE COURT: 1.5, all right. 
MR. VEEDER: I have no further questions. 
THE COURT: All r~ght. Mr. Price? 
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Q. Dr. Koch, it was previously your testimony that the 
Lahontan Fishery .. as implanted into Omak Lake would 
survive with or wi t hout the No Name Creek artificial 
channel development, isn't that correct? 
A. It .depends on how you define survival . 
Q. You t e stified that it would survive and what the No 
Name Creek channel deve lopment could do is possibly 
· over the years maybe create a stronger species than 
otherwise would be there. 
A. .That's correct . 
Q. You previously testified that, "from May until July 
11 ffiY reCQITullendation haS b.een that we ShOUld have 
approximately 1.5 cfs during the spawning attraction," 
the spawning attraction being May 1 to July lst. Is 
that correct? 
A. Previously, yes. 
Q. And then we coul d cut it back to .4 or .5 cfs from . 
then unti l the first of .October, correct? 
A. Right. The latest numbers are based on the observa-
tions of what has happened with the fishery since 
1976. 
Q. Those, your previous testimony is still appropriate 
assuming the water is there? 
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A. No . 
Q. Assuming there is no interference with the delivery 
of water either by the Tribe upstream .or by the 
Waltons upstream? 
A. No. To maintain the proper temperatures, 58 to 68, 
based on the flows of the temperatures that we have 
seen over the last six years, these latest numbers 
are "l.vhat we feel can maintain those temperatures. 
Q. And your previous testimony was that irrespective 
of the fishery in ·the artificial channel below No 
Name Creek , that the use of the fish hatchery, a 
hatchery would have to be continued and utilized 1n 
order to preserve the fish? 
A. That 's correct. No .Name Creek by itself is not 
enough substrength to provide the total p opulation, 
but it is very important in terms of maintaining 
the genetic liability of the wild strain. 
Q. Your previous testimony was that you had done some 
studies. There had been some studies conducted 
prior to selecting a stream that included Kartar 
Creek and Beaverhouse Creek . 
A. Yes . 
Q. That those creeks were also found suitable for an 
attempt to introduce fish through a natural stream, 
were they not? 
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A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
That ' s correc t . 
In your opinion , as long as the water gets into the 
channel and over the eggs , that ' s what . you are 
concerned about. 
That ' s r i g h t , at the proper temperature . 
And i t wou ldn ' t b o ther the fish whether the water 
wen t t hrough t he c hannel and over the eggs and over 
the f i sh be f ore it was taken out and put on to an 
irrigation field , or if it went over the fi sh first 
and then was taken out a f ter it had gone through the 
channel. 
rhere are some basic problems with that bas ic c onten-
tion in t erms of the fishery . 
You say t hat wouldn ' t work? 
I didn ' t say i t wou l dn ' t work , but I said t here are 
s ome potential p rob l ems . For example , if you put a 
screeningwheel a t the far ends of No Name Creek a n d 
you would have to construct it in suc h a way tha t i t 
wouldn ' t get do wn and raw any saline water back from 
the lake which would hurt your crops, and you would 
have to do it also in such a way that you would 
screen all of the fish coming upstream and d ownstream 
from bei ng c hurned up in the pump, and you woul d have 
to sit on i t 24 hours a day to keep the scre ens c lean . 
Well , scr een ing is used in irrigation prac t ices 
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thro~ghout the western United States, Mr. Koch. 
A. But one of the biggest, single problems with screening 
is the downstream passage of s p ecies, and this is 
hydroelectric dams and everything. 
Q. Screening is used in the Oroville- Tonasket District 
off of the Okanogan River in huge pumps. It is used 
in the conveya11:ce of water for the beneficial use of 
the land. 
~lR. VEEDER: Who is testifying now? 
THE COURT: Nr. Price. 
Q. (By Mr. Price) Is it not true? 
A. This is true, but the passage of fish by these 
facilities is the primary number one problem faced 
by the salmon in the· Columbia River Basin today. 
Q. We are not talking about the Chief Joseph Dam and 
screeni~g in connection with .those kinds of facilities, 
are we? 
A. You mentioned the Okan~gan River. 
Q. Dr. Koch, as a matter of fact, you previously testi-
fied that if the water were provided during incubation 
period and through the hatching, May through July, 
that the fish then within a month of incubation 
approximately move dovm into the lake. 
A. They tend to move downstream fairly soon, and then 
they trail off, say, through September and October. 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
If the water supply were withdrawn a month after 
spawning, and say at the end of J uly , first of 
August, the fish that h ad hat ched would move into the 
lake necessarily, wouldn ' t they? 
If they can move downstream, yes, but w.e don't know 
how successfully based on some research that wemd 
in 1 974, in Pyramid Lake which is another alkaline-
saline l ake very simi lar to Omak, we determined that 
the Lahont an Cutthroat Trout couldn't successfully 
: go into those alkiline-sa l ine waters until 90 days 
a f ter they were spawned. 
Your previ ous testimony was that they would move down 
if t he water sou rce - -
They would ·move d o wn·. We don 't know how successful 
their actual ent rance into the lake would be. 
In calling your attention to a previous exhibit, 
I believe 37(9), it is entitled, · "An Evaluation of the 
Lahontan Cutthroat Trout Popul ation with Recommended 
Management Alternatiyes · for Omak Lake, Washington, 
by David L. Koch," are you familiar with that study? 
Yes. 
And do I need to show that to you? 
It ' s a phot~copy. 
And at P~ge 25 of that study , Dr. Koch, is it Koch or 
Coke (phonetic)? 
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A. Cook (phonetic) . 
Q. Dr. Koch, it reads in part -- would you read the 
middle paragraph of that Page 25, please? Would you 
read it into the record, please? 
. A. (_Reading) "In experiments conducted last year at 
Pyramid Lake (Koch and Knoll, 1974), the Lahontan 
Cutthroat Trout were tested for adaptabi lity and 
growth in various solutions of Pyramid Lake wat er. 
The results indicated that the fish are quite 
· adaptable when taken from fresh wat er and· placed 
directly into Pyramid Lake water 90 days after 
hatchin{J. Their· · growth rate over a 60-day period was 
. greatest in Pyramid Lake water and successively 
slower in greater di·lutions." 
Q. In other words, what that is saying is that the 
fish actually benefited by the introduction of saline 
water at a period of time. 
A. That's correct, after the 90-day period in fresh 
water . 
Q. All right. There is nothing in your record to 
indicate that they couldn't move down sooner than a 
90-day period, is there? 
A It just said that. 
~ All right. That ' s all I have. 
A. They tested those in various time sequence of intro-
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Q. 
A. 
ductions into lake water. 
There is nothi~g in your record t o indicate that the 
fish will not survive and grow moving down into the 
saline water within a month of this incubation, is 
there? 
Well, they don't do very well. at that stage because 
physiologica l ly, they are not adapted for that yet. 
MR . PRICE: That's all I have. Thank you, Dr. 
Koch. 
THE COURT : Mr. Sweeney? 
MR. SWEENEY: Yes, Your Honor. 
CROSS-EXAMINATION 
BY 1'1R. SWEENEY: 
Q. Dr. Koch, this testimony as to the water requirement 
for the maintenance of the Lahontan Fishery is 
somewhat different than you testified to at the earlier 
trial ; is that correct? 
A. That's correct, because at the first trial we had 
only had one year experience of it, and now we have 
got six years where we have observed the data and what 
actually happens. 
Q. Yes. I understand the reasons for your, or why you 
differ now. 
Basically, how much water in acre feet would 
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be required under the testimony that you submitted at 
the earlier tria l ? 
A. I believe it was around 280, 290 acre £eet. 
Q. Okay . These calculations that you gave us today for 
regime of water requirement for the Lahontan Trout 
commencing in the first of May and ending about Octobei 
l? How many acre feet does that represent? 
A. I believe t hat t ranslates to about 345 or 350 acre 
feet. 
Q. So, that would be ·t he water requirement f o r the 
maintenance of the Lahontan spawning area? 
A. Right, and rearing. 
Q. And rearing? That' s proper, the period from May lst 
to October lst? 
A. Right. 
Q. At certain periods, for instance, from May lst to 
June lst, it requires 1.5 cfs; is that correct? 
A. That's correct . 
Q. That's about 1 cfs above what I guess we have talkeq 
about as the natural f l ow; is t hat correct? 
A. That's correct . 
Q. Then , from June lst until the 15th of Jul y, it 
requires 2 cfs? 
A. That ' s correct. 
Q. Which is one and one-half cfs above the natural flow, 
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and then it would drop down to the natural flow from 
15 July to October 1st? 
A. That's correct. 
Q. Now, the Lahontan program in Omak Lake was commenced 
when? 
A. 1968. 
Q. At that time, however, it did not include the arti-
ficial spawning grounds in No Name Creek. 
A. No, 1968, they just put in the first test group of 
fish. 
Q. And thereafter, how was the population of the Lahontan 
Trout maintained in the lake? 
A. It was maintained based on deriving an egg supply from 
Nevada to raise or to get the initial population 
going up until 1971, I believe, at which time they 
started taking the egg supply right from Omak Lake. 
Q. Then, they went to the Winthrop Hatchery? 
A. That 's correct. 
Q. When did the Lahontan Trout spawning grounds in the. 
No Name Creek commence? When did that start? 
A. That was developed in 1976. 
~ Okay, and it has been maintained ever since? 
A. That's correct. 
Q. Has the hatchery also been utilized ever since? 
A That's correct. 
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I'1R. St'VEENEY : That's all I have. Thank you. 
THE COURT: Is there anything further from 
Dr. Koch? 
1'1R. VEEDER·: I have nothing further . 
THE COURT: I _ guess you may be excused, sir. 
Thank you. 
CHARLES P. CORKE, called as a witness on behalf 
of the plaintiff herein, 
having been first· duly sworn, 
was examined and testified as 
follows: 
THE CLERK: Wou-ld you please state your full 
name to the Court and spell y our last? 
THE WITNESS: Charles P. Corke, C-0-R-K-E. 
DIRECT EXAMINATION 
BY MR. VEEDER : 
Q. Would you state into the record, Mr. Corke, where 
you reside, your present job , your emp loyer? Would 
you state that for the record? 
A. I reside in Oakton, Vi~ginia. I am employed by the 
Bureau of Indian Affairs in Washi~gton, D.C., as a 
General E~gineer Hydrologist. 
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Q. Now, would you state into the record your background 
and responsibi lities in regard to the Colville 
Irrigation Project , including the Colville Lahontan 
Cutthroat Trout Program? 
MR. PRICE: Excuse me, Your Honor, could I hear 
that question? 
MR. VEEDER: I asked him to state into the record 
his r esponsibilities in regard to the Colville 
Irrigation Project, including the Lahontan Cutthroat 
· Trout Project . 
1-1R. PRICE: Your Honor, I am going to object 
to this testimony as not beiJ;lg pertinent or relevant 
to the issue on Remand. 
Mr . Corke ·is a hydrologist with an office 
back in Washington, D.C., and I suggest that the 
issue of irrigable acre~ge and how the Court may 
prorate, if it ever . gets to that position, water is 
not somethiJ;lg that Mr. Corke can enlighten us about . 
THE COURT: Yes. What , Mr . Veeder, is t he 
purpose of Mr. Corke' s testimony? 1rJhat do you seek 
to prove by it? 
MR. VEEDER: I wish to proceed into the record 
to elicit testimony in regard to the methods of 
allocating the waters of No Name Creek within that 
area, and to request his expert opinion as to whether, 
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under the circumstances prevailing, it would be 
appropr iate to apportion the water on the basis of 
irrigable acreage, and what the consequences would 
flow from that kind and type of allocation , and whether 
he has knowledge in regard to the distribution of 
,{ 
water in the Ahtanum Creek, which was referred t o by 
the Court of Appeals for the 9th Circuit , and he, 
as an expert, knows and can testify in regard to 
whether there is any project of which there are 120 
in the country that are presently apportioning water 
on the basis of irrigable acreage . 
THE COURT: Well , I think , first of all , I think 
that 's a misnomer to say that water would necessarily 
be apportioned between the needs of the fishery 
system and the water for irrigation. 
The question is as to whether in this case , 
and I don't know what the questions are in the other 
cases you are talking about, but the issue in this 
case goes back to the root of the rights of an 
allottee to reserve water rights with an effective 
date as the date of the creation of the reservation 
for a certain purpose, and then if the holders of 
other reserve rights have multiple uses for it such 
as the Tribe here, or if the Tribe wasn't leasing 
these allotments, the other allottees, and they reservE 
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to reserve a portion of their water or whatever water 
they have to for one purpose or another , that's their 
prerogative . 
But , my concern is how you can dilute the 
reserve rights in the allottees by various type 
cha~ges or increases without regard to the amount 
reserved to that allottee for other purposes _. 
I thi nk the allottees ' rights which the 
Circuit indicated are very important would be 
illusory if that was the case, so I don 't think that 
Mr . Corke ' s t e stimony is goi_ng to help me a great deal 
in determining the fundamental question here after 
we get by the question of what water rights the 
parties have as to how they would be , if and how they 
would be prorated . 
I think that is a que s tion of law that I 
have to decide . Now , again , I am telling you, and 
as I told you before, we had two days to present 
this hearing , and we are into the third day . I have 
a calendar for the entire afternoon , so we better 
move along. 
MR. VEEDER : I am anxious, too . 
THE COURT : Now , if you have other areas of 
testimony that r-1r . Corke is concerned with , but I 
think it is my job, right or wrong, to decide how this 
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Q. 
water is to be allocated, and whether they have done 
it that way on other reservations, I don't think is 
necessarily pertinent here. 
MR. VEEDER: Well, I would like to make an offer 
of proof then. 
THE COURT: All right. Why don ' t you go ahead 
if you are just_ going to be a few minutes, you might 
as well put in the testimony. 
MR. VEEDER: I would like very much to move this 
along. 
(By Mr. Veeder) Would you state into the record the 
concepts that were in your mind when you decided to 
build a project which would -- that is the Colville 
Irrigation Project -- which would be primarily 
utilized, primarily utilized pumping as a method 
of securing water for the No Name Creek stream and 
utilize pumping almost exclusive l y for the delivery 
of water to the irrigable acreage owned by t he 
Colville Confederated Tribe and its members? 
MR. PRICE: Your Honor, I am goi~g to have to 
object. I am sorry to again do t his, but what was 
in his mind has no re levance to this proceeding. 
There is no basis for any cross-examination 
by us as to --
MR. VEEDER: I will start right in again. 
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Q. 
Q. 
A. 
THE COURT: Well, the question is extremely 
difficult to respond to. Maybe we could --
(By Mr. Veeder) What was the design of the project 
and the reasons · for the design of the project that 
is as it is now constructed and operated, Mr . Corke? 
MR . PRICE: That is ostensibly in the record, 
Your Honor . Mr . Corke has testified from a political 
point of view and an editorial point of view at some 
le~gth before, and I assume that ' s what we are trying 
to get into the record. That ' s the onl y reason he 
can be here for, and I object strenuously to this 
line of questioning. 
MR. VEEDER: Now, I am at the clock again, Your 
Honor. 
THE COURT: Let's move along. 
(By .t-1r . Veeder). Would you an.swer the question, Mr . 
Corke? 
As soon as we discovered the dimensions that -- we 
had an underground aquifer and determined its dimen-
sions, the decision was made to construct a water 
development project utilizing that aquifer as an under-
ground reservoir to supplement the base flow, the 
natural flow in the stream, which as we mentioned 
yesterday, would amount to 100 -- some 180 acre feet 
during the six-month growi~g season. 
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Q. 
A. 
Q. 
Pumps were put into the aquifer, and those 
waters have been used for the benefit of the Colville 
Indians, their agricultural project, and their 
fishery enhancement program. 
Now, Mr. Corke, in the design of that project, what 
was the immediate result of utilizi~g the ground water 
basin as an unde~ground storage basin in regard to the 
yield of the water from the stream? 
We are able to store very efficiently and effectively 
waters which would otherwise . be lost through runoff 
during the non-irr~gation season, the off-irrigation 
.season by intercepting and filling that reservoir, 
and then drawing it down during the following year 
irr~gation season for use by the Colville Indians. 
Now, what would be the result , in your opinion, of 
prorating that additional water supply that has been 
created by the Colville Irrigation Project if it were 
allocated between the Indians and non-Indians? What 
would be the consequence? 
MR. PRICE: I object to the form of the question, 
Your Honor. We are now into the illusion of storage 
of water by the Tribe in an attempt, apparently, to 
adopt a new, legal theory that these are stored 
waters. 
There has never been any allegation that 
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these are stored water, but the Tribe at the trial of 
this matter testified there were only 500 acre feet 
annually available on a long-term basis, and that 
this aquifer was _going to be mined if it was utilized 
in the manner that Judge Neill decreed. 
Now, the form of the question is that these 
are stored waters. There is no testimony as to the 
fact of any storage of any interception of waters or 
manipulation of waters to store · them. In fact, 
just the opposite is in the ~ecord of this trial. 
THE COURT: I am consideri~g this to be an 
overall aquifer source. Secondly, the question wa? 
couched to _get the witness' opinion as to the 
difference of allocating between Indians and non-
Indians. 
I think the issue here is, to such ever 
extent, if any, that the Walton properties are 
entitled to reserve water, they stand in the same 
position as the allottees, and I think your question 
would be imp roper there, too, Hr. Veeder. 
Perhaps you ought to start over again. 
Your question contemplated the witness' opinion as 
to prorating water between Indians and non-Indians; 
That's not what we are talking about here . 
MR. VEEDER: May I explain the question? 
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THE COURT: Well, why don 't you ask another one? 
MR. VEEDER: Well, I would like to have that 
question answered because I am saying that on the 
basis of the 9th Circuit Opinion, there is nothing 
in the 9th Circuit Opinion that says that where t he 
Tribe, working with the trustee, develops a suppl y of 
water through the storage in the aquifer, that that 
water should be allocated to t he non-Indians. 
This money was made available for the 
Indians, and not for t he non~Indians. 
THE COURT: This was all tried once, wasn't it? 
lVIR . VEEDER: Your Honor , this was never tried .. 
MR. PRI CE: That's exactly r~ght. It never carne 
up, Your Honor, until this rehearing , and it is an 
attempt to now. go into stored waters which was never 
al l eged in the trial. 
THE COURT: Well, I will tell you that I have 
reviewed this case , and I arn . getting a little tired 
argui~g about i t. 
The Circuit has l aid down criteria that I 
think I am obligated to follow, and the Circuit has 
said that there is a watershed here , and the Indian 
allottees and their successors and the Tribe as 
lessee of the allottees share in that on a certain 
formula set forth in the Opinion, and whether you call 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 597 Corke - Direct 
Veeder 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. 
A. 
Q. 
A. 
Q. 
A. 
it stored waters, or whether we call it an aquifer, or 
a watershed, I don't think that' s going to change 
that, but if you go ahead and rephrase your question 
and move along --
MR. VEEDER: I will move along. I will make it 
very clear that we don't believe that the due diligence 
aspect that they participate in the stored water. 
(By Mr. Veeder)_ Would you answer the . question, Mr. 
Corke? I will go back and start it ?gain. 
Mr. Corke, has there been an increase in 
the available supply of water in the No Name Creek 
Basin for utilization on· the Tribe and the members ' 
lands by reason of the way you designed and operate 
the project? 
That's very true, with the extent of the pumping. 
That has been increased in what manner? 
By the utilization of waters stored in the underground 
aquifer and delivered into the stream and applied to 
the agricultural lands. 
Now, Mr. Corke, would you state into the record the 
general practices, the practices that are adhered 
to -- I will start again on this. 
How many Indian projects are there? 
Appro~imately 120 varying from major ones of 100,000 
acres, down to those with a few hundred acres. 
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Q. 
A. 
Q. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Do you have knowledge as to whether any of those 
prorate on the basis of irri gable acreage? 
None, none prorate on the basis of irrigable acreage. 
Now, why would that be? 
MR . PRICE : I am goi~g to object, Your Honor. 
THE COURT: I think we are getti~g i nto an area 
.we woul d have to go into all of the detai ls of all 
these other transactions as to the respective owners, 
t heir rights, and whether it was all Triba l land or 
not Tribal land. Where woul~ we be heading in that? 
MR. VEEDER: I woul d l i ke to ask just one 
.question . Then , if there is an objection t o that 
question, I will ask the final question in this 
regard. 
(By Mr. Veeder) Are .you familiar with the operation 
ot t he project referred to by the 9th Circuit? 
Yes, I am. 
Now, is that water distributed on the basis of 
irrigabl e acreage to your personal knowledge? 
During short periods of time it is not distributed 
on the basis of irrigable acreage. It is not even 
distributed on the basis of irri gated acres. 
And how is it allocated then? 
It is a l located on the basis of a number of factors 
and a judgment cal l taking into account t he l and, its 
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Q. 
.· 
location, the soil characteristics of that land, the 
crops . growing on it, their value, their tolerance 
to drought. 
THE COURT: · Has the administrative agency gone 
into the Lahontan area with certain controls? 
THE WITNESS: It is a j udgment shot based on the 
situation at each time the water gets critically 
short. 
THE COURT : But , th.ere is an adminis t rative 
control over the Lahont an unit? 
THE WITNESS: Yes . It is a unit of the Big 
Wapato Irr~gation Projec.t. 
THE COURT: Well, in any event you have - -
(By Nr. Veeder) As an expert, do you have an opinion 
as to wheth.er the water in the No Name Creek area 
wi t hin the Colvi l le Irrigat ion Project coul d be 
properly administ·ered on the basis of irrigable 
acreage? 
MR. PRICE: I'm going to object to that. There 
is no f oundation for that, Your Honor . It would take 
us a lengthy time to go into any foundation, and it 
is still objectionable. 
THE COURT: Well, yes. I would think if the 
government elects to exercise its juri sdiction it 
might very well go in and regulate it in one way or 
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another, but as far as I know, they haven't done that. 
I don't see what that has to do with this 
lawsuit, but I will let him answer the question, if 
you can, sir. 
THE WITNESS: Yes . . I do have an opinion. 
Q. (By Mr . Veeder) Would you speak up , please? 
A. Would you restate the question? 
Q. Do you have an opinion as an expert whether it would 
be an appropriate method to distribute the water in 
the Colville Water District and also the Walton 
lands on the basis of the irrigable acreage? 
A. Yes, I do have an opinion. 
Q. vJould you state into the record what that opinion 
is? 
A. That it woul d not be .appropriate. It is unrealistic 
and unworkable. 
Q. liiJhat would be the consequence of attempting to dis-
tribute water that way? 
A. There would be a tea cup for nearly every acre on 
short occasions, and some lands would be given more 
water than they should be given and could use bene-
ficially, and others would be drastically short. 
THE COURT: I might as well state into .the 
record here that I permitted Mr. Corke to answer that 
question, but I think that quest i on fundamentally has 
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been resolved in this particular litigation, but go 
ahead. Is that it? 
Q. (By Mr. Veeder) Would you state into the record if 
you have noted the kind and type of vegetation on 
the Walton property? What is the kind of vegetation 
you observed throughout most or throughout the entire 
Walton property? 
A. Much of the acreage , particularly downstream from the 
Waltons ' entrance road is growing vegetation that you 
normally expect by water- loving plants and a high 
water table, and as you go further down the vegetation 
becomes less desirable, less palatable and nutritious 
for the livestock. 
Q. Have you observed this situation throughout the 
western United States? 
A. It ' s typical of areas with high water tables and 
saline conditions. Vegetation of that type grows 
on every irrigation project where there are seeps 
and where there is accumulations of tail waters. 
Q. Now, have you ever observed as an expert how 
many years have you been in this business? 
A. I have been in this business since I got out of 
college in 1948. 
Q. Have you ever observed the cutting of the kind and 
type of growth you witnessed on the Walton property, 
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A. 
the rye grass or wheat grass, whatever they call it? 
Have you ever seen that growth utilized and cut as 
hay for livestock? 
Livestock? 
MR. PRICE: Your Honor , I am going to object. 
Again, we are far out of bounds --
THE COURT: There is no foundation. 
MR. PRICE: -- for operating a dairy or anything 
that is related to the No Name Creek Valley. 
THE COURT: I will sustain the objection. 
MR. VEEDER: If the witness were permitted to 
answer the question, he would point out that the 
MR . PRICE: Your Honor , I don ' t think that 
Counsel should be permitted to testify into the 
record when the Court has sustained the objection. 
THE COURT: I don 't think there has been a 
foundation, and also we have gone into this hay gras s 
and the nature of this soil four or five times in this 
case. It is cumulative, in addition to other things. 
MR. VEEDER: I think I have a right to make an 
offer of proof . 
If this witness were permitted to testify 
he would say that the growth on the Walton. property, 
thro~ghout most of it, is the kind and type of 
vegetation that is not fit for livestock feed, and 
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that it is a gross waste o f water to have any water 
allocated to that kind and type of growth that pre-
dominates throughout the entire Walton property. 
THE COURT: All right. The objection is still 
sustained on the basis that the testimony can be at 
best cumul ative , and secondly, there is no proper 
foundation to show t hat the witness is proper to 
answer. Okay. 
Any cross-examination? 
MR . PRICE: No questions, Your Honor. 
MR. SWE ENEY: No questions, Your Honor . . 
THE COURT: You may be excused. 
MR. VEEDER : I renew the Motion we filed 
originally when the defendant rested on the grounds 
that the evidence that is in the record now, which 
certainly hasn ' t changed by anything that has been 
offered , is too clear for quest ion that t he Whams 
for a period of 20 years did not use water in any 
quantity that \vould interfere with the delivery of 
water down to the Timentwa properties on Allotments 
901 and 903. 
THE COURT: Are you closing your case now? 
MR. VEEDER : Yes. 
THE COURT: All right. 
.HR . PRICE : Your Honor, in view of what you have 
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said about our time constraints, we would have some 
brief rebuttal from Mr. Walton . 
THE COURT : Just so everyone will understand, 
Mr. Veeder, obviously at this stage of the proceedings 
I understand that you are protecting the record, but 
at this juncture, I am not going to grant any 
dispositive motions. I am going to give this matter 
some serious thought, but I would like to finish the 
testimony and then proceed with anything you want on 
the record. 
The government has no evidence, I under-
.stand, Mr . Sweeney? 
MR . SWEENEY: We have some documents to present, 
but no testimony, Your Honor . They are certified 
files from the BIA. 
THE COURT: Have they b~en reviewed with counsel? 
MR. SWEENEY : I believe most of them have been 
put in in part. 
THE COURT: Let's finish the testimony anyway. 
You are resting, Mr . Veeder? 
MR. VEEDER: I am resting, yes . 
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WILLiru~ BOYD WALTON , recalled as a witness in 
rebuttal on behalf of the 
defendant herein, having been 
previously duly sworn, resumed 
the s t and and testified further 
as follows: 
DIRECT EXAMINATION 
BY MR. PRICE: 
Q. Mr. Walton, you identified Defendants Exhibits RRRR, 
PPPP, QQQQ, and SSSS? 
A. Yes, I did. 
Q. And those exhibits range from the period of 1949, 
through 1951, or ' 53? 
A. 1981. 
Q. All r~ght. Prior to 1981, what is the most recent 
date? 
A. 1951. 
Q. All right. In the acreages that you have testified 
to that you have depicted on those exhibits, as well 
as Defendant Walton's Exhi bit T-W, did you utilize 
any lands not within the outer boundaries of the 
legal description of your property? 
MR. VEEDER: I am going to object to this question 
It refers to the Walton ' s Exhibit T-W. 
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Now, it was represented to this Court and 
to Counsel that Exhibit T- W --
MR . PRICE : No, Counsel . You are thinking of 
u-w, which is a picture similar to that one. 
MR . VEEDER: I want to refer to this because the 
witness went through the whole scheme using this 
photograph in regard to T-W and represented to us, 
utilized in the testimony of Mrs . Johnson who is the 
daughter of !Jlrs . Wham that they had sought to under-
take to identify the lands that Mrs . Johnson was 
testifying to , they utilized a totally different 
.photograph that was handed to counsel, all of her 
testimony , and I move to strike all of it . 
THE COURT: Wai·t a minute, we are getting our 
motions mixed up here . I thought you were objecting 
to a question . 
MR. VEEDER: I am objecting to a question that 
the \vi tness is now testifying to the acreages depicted 
at least in part from this photograph on Exhibit T- W, 
which had the locations of acreages that he pointed 
to. 
Now, there is a tremendous flaw in all of 
the evidence that Mr. Walton put in, and in regard to 
the Waltons , testimony from Mrs. Johnson , and I have 
to have -- I want the record to show that there was an 
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intentional misrepresentation as upon the basis u pon 
which Mr. Walton is now going to testify at, and in 
regard to the basis upon which part of this evidence 
was offered and accepted into the record. 
THE COURT: Well, I certainly don 't understand the 
objection, but I am going to overrule it and permit 
him to answer the question. We will thrash it out 
later. 
MR . PRICE: I am prepari ng a Motion for Contempt 
against Mr. Veeder. I want the record to reflect 
that in chambers prior to undertaking the presentation 
of testimony in this rna t .ter, }1r. Veeder referred to 
the 9th Circuit Decision as "anarchy . " He has accused 
me personally of conspiring with the government at a 
time when the government asked for a continuance when 
I had not even been in contact with the government. 
He accused me and my client of conspiring 
with the government against the Tribe in concocting 
legal doctrines, which is not the case. He now 
accuses the Waltons and me of intentiona l ly misrepre-
senting something to the Court. 
The man has no respect for any rules of 
professional conduct or professional responsibility. 
His whole action and conduct holds the Court in 
disregard and distaste. I find it offensive to have 
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Q. 
to put up with this man's anarchy, his failure to 
abide by the Court's rulings, his overprosecution 
of the case, and I intend to see that this matter is 
prosecuted forthwith. 
MR. VEEDER: I certainly have a right to respond 
to this. I don't care about that clock or if it ever 
runs. 
THE COURT: Now, sit down. 
MR. VEEDER: I'm not going to be attacked by this 
character -.-
THE COURT: Now, wait a minute. Sit down, both 
of you for a moment. 
Now, you made an extensive discussion or 
motion or whatever it was, Mr. Veeder, in which you 
accused, I gather, Mr~ Walton 
MR. VEEDER: No, no, the lawyer. 
THE COURT: All right. He responded to it. I am 
not going to hear any more about it. You can respond 
in writing or do whatever you want to do. I am going 
to finish this testimony and we are going to get it 
done one way or the other. 
Now, go ahead, Mr. Price. 
(By Mr. Price} Mr. Walton, my question was the 
exhibits that we just referred to, Exhibits QQQQ, 
SSSS, PPPP related to Exhibit T-W. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 609 Walton - Direct 
Price 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Did you calculate any lands that were 
outside of the outer boundaries of the legal descrip-
tion of your property? 
A. No , I did not . 
Q. So, the irrigable 
MR . PRICE: Excuse me, Counsel. I am going to 
have to use that. · 
Q. (By Mr. Price) So, you used the lands wholly within 
the outer boundaries of your property? 
A. For my getting the acreages on T-W, wholly within the 
bounds of my property, yes . 
Q. Showing you what is marked Defendant 's Exhibit u-w, 
do you recognize that photograph that has been 
admitted into evidence? 
A. Yes , I do . 
Q. Comparing it with the photograph that is enframed 
and being held up to you, does that depict the same 
area? 
A. Yes, it does. 
Q. Was it taken at approximately the same time? 
A. Yes, it was. 
Q. When was the first time you realized that it was not 
the exact date? 
A. Yesterday in court . 
Q. All right. Would you tell the Court how you can tell 
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A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
that it was taken at almost the identical time? 
The year before, the upper end of th~5 field had 
gotten crown rot and I had plowed it out. It appears 
on both photographs, and I plowed it out in the spring 
of 1978, arid replanted it . 
Looking at the photographs , t hey look t he 
same ; however , if you look at this field at the bottom 
of the picture it appears much greener , and I have 
mowed the field in this picture when the photograph 
was taken , and in this picture it has the brown strip, 
so it indicates to me that the field was plowed up in 
. ' 7 8 . However , the field. has not been mowed , so there 
is a discrepancy of a few days in the photograph. 
Do the photographs depict the same boundaries from the 
north boundary line to the south boundary line of your 
proper ty ? 
Yes , it does. 
And the east to west boundary lines? 
Yes , it does. 
Those depict the same fields that Mrs. Johnson 
testified to? 
Yes , it does. 
MR . PRICE: That ' s all. Okay . Thank you . 
(By Mr . Price) Mr . Walton , the exhibits , the four 
alphabetic lettered exhibits depict that there was a 
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change from rill irrigation to sprinkl er irrigation 
over a period of time from 1949, through 195 1 ; is that 
correct? 
·A. Yes, there does. 
Q. What accounted for that, please? 
A. The possibilities of usi~g electric power and aluminum 
irrigation p i pe. 
Q. All r~ght. Are there areas on your property that have 
a high water table? 
A. Yes, there are . 
Q. Those areas have been taken into consideration by the 
Soil Conservation Service in developing your irrigation 
program for your father? 
A. They have been taken · into consideration by the U.S. 
Soil Conservation Service, · and also by me . 
Q. Do you make your living off of this property? 
A. Yes, I do. 
Q. Did your father make his l iving off of this property? 
A. Yes, he did .. 
Q. If you overirrigate a crop, what happens to it? 
A. You kill the crop. 
Q. Have you been embarked on a program t o kill your crops 
from 1949, through the present time? 
A. No, I have not. 
Q. Have you had or made any attempt -- do you have any 
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motive or attempt to maximize your profits? 
A. Yes , I have . 
Q. In terms of the streamflow of No Name Creek, you came 
to the property in 1949, and there was a streamflow 
there , i s that not correct? 
A. Yes , there was . 
Q. Were there any wells utilized by the Tribe or anybody 
else to the north of you for irrigation pumping 
purposes? 
A. No, there was not. 
Q. The stream naturally occurred in a state of .nature 
to the north of your property, and in springs within 
your boundary line? 
A. Yes , it does. 
MR . VEEDER: I object to this, Your Honor. This 
is not direct . This is totally cumulative. We have 
been through this fifteen times. 
THE COURT : No . I think it probably goes to the 
impact of the upper pumping on the aqui f er, I gather 
is where you are going. I will overrule your objec-
tion . 
Q. (By Mr . Price) Mr. Walton, did you install some 
pumps in the northern portion of your prop~rty prior 
to the time that the Tribal pumping program went 
into effect? 
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A. Yes, I did . 
Q. Did you install two pumps near your northern boundary 
line? 
A. I installed two wells near my northern boundary line. 
Q. Thank you. Those were installed when? 
A. 1968 , and 1 975. 
Q. Did you pump from those wells between ' 68 and ' 75? 
A. Yes, I did . 
Q. What was the effect on the flow of No Name Creek? 
A. No visual change from a specific day in one year to 
a specific day in another year . 
Q. How many gallons per minute would you pump, let's say , 
in the well you put in in 1968? 
A. Its maximum flow was· 250 gallons a minute. 
Q. How about the later well; ·what was the capacity of 
that well for pumping? 
A. I cannot uti l ize the capacity of that well. I 
normally utilize around 300 to 400 gallons a minute. 
Q. Did that well always produce sufficient waters for youi 
purposes prior to the Tribe's irrigation project 
going in? 
~ Yes, it did. 
Q. Has that been true since the Tribe's irrig.at·ion projec 
has been in place? 
A. No. 
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Q. 
. A. 
Q. 
A. 
Q. 
A. 
Mr. Walton, was a weir instal l ed in your property in 
1975, as testified to by Mr. Watson by the U.S. 
Geol~gical Survey? 
Yes, it was . 
Was it utilized· for measuring the flow of No Name 
Creek in part? 
Yes. 
Did the figures supplied or obtained ·by the United 
States Geological Survey from that weir give you any 
information as to the flow of No Name Creek in 1920's, 
' 30's, or the 1940's? 
.My summation is that the.re is no correlation between 
the flow -- a specific date in 1975 --
MR . VEEDER: Object to this. This witness is 
not a qualified hydrologis·t, and I am opposed to his 
effort for him to constitute himself as a hydrologist 
or to project or analyze upon wa~er availabl e in No 
Name Creek drainage . 
Certainl y, he cannot project backwards 
antecedent to when he was six years old, and that ' s 
what he 's trying to do. 
MR. PRICE: I thought that's what Mr. Watson was 
trying to do, Mr. Veeder. I can speed this up, Your 
Honor , by just --
THE COURT: All right . 
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Q. 
A. 
Q. 
A. 
MR . PRICE : -- just asking the question again. 
Maybe the witness could be more responsive to my 
question. 
MR . VEEDER: Has the question been withdrawn? 
MR . PRICE: Yes . 
THE COURT: Starting a n.ew q uestion? 
(By Mr . Price) Did the information supplied ·to you 
by the United States Geological Survey based on their 
recordings through the weir in 1975, give you any 
information as to the flow of No Name Creek in 1920 ' s, 
' 30 ' s , or the 1940 ' s? 
.No . 
MR. VEEDER: I object to this . The witness is 
not qualifie d . We a·re trying to qualify him as a 
hydrologist . 
THE COURT: He answered the question, "no." 
MR . VEEDER: What? 
THE COURT : He answered the question, "no . " 
MR . VEEDER : He shouldn ' t have been asked the 
question. He is fast on the answer , Your Honor . 
THE COURT: We don ' t need a lot of colloquy. 
(By Mr . Price) Mr . Walton, you have indicated on 
Exhibi t , the 1951 exhibit , please , if you will give 
me the number --
QQQQ . 
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Q. 
.A. 
Q. 
A. 
Q. 
.A. 
Q. 
.A. 
Q. 
.A. 
Q. 
.A. 
Q • . 
.A. 
Q. 
Approximately 112 acres of irrigation. 
That's correct. 
Both the sprinkler and rill irr~gation? 
That' s cbrrec.t. 
And did you continue to irrigate those, you and your 
father continue to irrigate those fields until the 
present time? 
No. 
All right. Have there been decreases and increases 
from time to time? 
Yes, there have been . 
All right. On what basis? 
The available soil moisture in any particular year, 
the cost of the cattle feed, and the price we receive 
for our milk. 
In connection with the alkaline soils on your property, 
is there or is there not anything that sprinkler 
irrigation can facilitate with respect to those lands 
that cannot be accomplished with rill irrig~tion? 
Yes, there is . 
vfuat is that, please? 
To quadruple or multiply to a large amount the amount 
of usable crops for the cattle. 
If you did not irrigate the fields that y ou have 
indicated are irrigable, the acres that you have 
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. A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q . . 
A. 
Q. 
indicated are irrigable, would those fields produce 
sufficient crop products for the needs to sustain 
your farm? 
No, they would not . 
Were you arid your father irrigati?g in the year 1963? 
Yes . 
In ' 62? 
Yes. 
In '64? 
Yes. 
Irrespective of whether an aerial photograph, somebody 
.reading an aerial photograph will tell you whether 
or not you were irrigati?g, you know of your own 
personal knowledge that you were irrigati?g. 
Yes, I do. 
Hr. Walton, there has been comment about standing 
water in Exhibit U-W. If we cou¥d have that photograpl, 
please? 
Would you look at u-w and locate your sump ? 
Yes, I can. 
Is there standi?g water in that sump? 
Yes, there is. 
Is there standing water in the channel that .leads from 
No Name Creek to that sump? 
A. Yes, there is. 
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Q. Why was that sump developed? 
A. It was developed for two purposes. It was developed 
to dra i n a f ie ld to the south of it, and also to 
utilize the water that was hopefully captured in the 
sump for irrigation to the field to the east of it. 
Q. Were there naturally occurring springs in that area 
of your land at certain times of the year? 
A. Yes , there were . 
Q. Do those s prings feed that sump? 
A. Yes , they do . 
Q. Have you been able to recapture or reclaim some of 
.the land for irrigation purposes by developing that 
sump? 
A. Yes . 
Q. Yes ? 
A. Yes , we have. 
Q. Has t hat s ump been devised in such a manner that 
excess water accumulated -- what happens to those? 
A. Any waters ·--
MR. VEEDER : Object to the question. It is 
leading , the whole question is entirely leading . 
THE COURT: The question was what happened to 
those, wasn ' t it? 
MR . PRICE: Yes , sir . 
THE COURT : Overruled . 
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THE WITNESS: There is an overflow p ipe to the 
northern end of the sump, and when the water level 
reaches that pipe it flows directly into No Name 
Creek. 
Q. (~y Mr. Price) And are there times in the spring, 
are there periods of time during the year when water 
will appear near the sump on the surface of the land? 
A. Yes, there is. 
Q. ~fuen is that? Is that spring, summer, fall? 
A. Okay. It is different for different locations on the 
field south of the ~ump. 
Q. All r~ght . 
A. In the spring, there are approximately eight to nine 
acres that are very ~ubirrigated, and this reduces 
as the summer _goes along to the latter part of the 
summer, and there is probably four or five then. 
Q. Do you take that into account in .connection with your 
irrigation practices? 
A. Yes. 
Q. Is it always possible to set a set of irrigation 
sprinklers so that water never accumulates on the 
surface of the land? 
A. Would you repeat the question, please? 
~ Is it always possibl e in managing your irrigation 
sets to do it in a fashion that would prevent water 
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A. 
Q. 
Q. 
A. 
Q. 
. A. 
Q •. 
A. 
Q. 
from ever accumulating on the surface of the land? 
No. 
How many acres are we talking about in terms of the 
area of ·standing water that Mr. Watson alludes to in 
Exhibit U-W? 
MR. VEEDER: Objection t _o the question, Your 
Honor. The question is far too vague. The testimony 
of Mr. Watson went roughly from the Walton house to 
the very end down to the granitic lip related to the 
whole waterlogged area, so if he is going to testify 
in that regard, this is going to take in all the 
,property. 
MR. PRICE: I wi l l rephrase the question, Your 
Honor. 
THE COURT: All .right. 
(By Mr. Price) In the area of the sump, how much 
acreage is depicted as in standi~g water? 
From which photograph? 
Exhib.it u-w. 
Approximately one acre . 
In your irrigation practices, Mr. Walton, do you 
account or do you not take into account the leve l of 
the water on the land? 
Very much so. 
In terms of your f?-rming the land, do you utilize a 
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tractor? 
A. Yes, I do. 
Q. Is that tractor able to traverse your l ands? 
. A. On the bottom land, approximately 90 to 95 percent 
of it. 
Q. There are portions that canno.t he traversed by the 
tractor; is that right? 
A. Yes, there are . 
Q. Are there times upon whi.ch you would put irrigation 
water to portions of those lands? 
A. Yes. 
Q. .would you tell the Court when and why? 
A. In Augus t for two reasons: One, my irrigation serves 
two purposes. One is to supply water to the . grass, 
and two~ some of my land is high in alkali. The 
grass does not grow with a high alkali content, and 
by supplying s l ightly more water .than the plant 
needs, all the water f or the p lant needs are drawn 
from this, from t his water which the plant can totally 
utilize, and it grows very rapidly and. good. 
If the plant has to depend upon the water 
which it draws from the ground, that water is probably 
nine to 92 in ph, and the plant does not grow from 
it. 
Q. Ph, you are referring to a saline content? 
A. Yes. 
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Q. These are items you take into account in your irriga-
tion practices? 
A. Yes, they are . 
. Q. Are you familiar with how many acres the Tribe has 
under irrigation to the north and south of you at the 
present time? 
A. Yes, I am. 
Q. In the recent years just ·passed? 
A. Yes, I am. 
Q. They are growing alfalfa a s well; is that not correct? 
A. That's correct. 
Q. .And do you have an opinion as to the productivity of 
your land versus the productivity of their land in 
terms of 
MR. VEEDER: Object to that question. He has 
laid no foundation whatsoever. This man is not an 
expert to make any kind of --
THE COURT: I think he has been farming in the 
area for all his life. 
MR. VEEDER: Is he going to make a calculation 
as to how much is grown on other land? 
THE COURT: The question was whether he had an 
opinion. 
THE WITNESS: Yes, I do. 
MR. VEEDER: Well, I object. I say that he is 
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which we are talking about immediately to the north 
of you and immediately to the south of you? 
A. Yes, there are. 
Q. Do you visually observe the lands to the north of you 
every day of your life? 
A. Yes, I do. 
Q. Are you aware of where the Tribe stores the cut hay 
or alfalfa? 
A. Yes, I am. 
Q. Is it on land right next to your boundary line in 
part? 
A. Half of it is . 
Q. Half of it at the northern portion of their property? 
A. That's correct. 
Q. You have an ability to observe the product ion that 
they get off their land in comparison with the 
production out of your land? 
A. Yes, I do. 
Q. 1rJhat ·is your opinion as to the comparison of the 
production? 
A. Very close to equal. 
Q. Does the Tribe -- is the Tribe irrigating mo.re, less, 
or the same acres as you are? 
A. More. 
Q. The water, the sump that you developed, you augmented 
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A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
the waters that naturally occur there from the wells 
fr om diversion from No Name Creek? 
The water from the creek is augmented from the flow 
of No Name Creek. 
Did the flow in No Name Creek between 1960, and 1976, 
hqve any water pumped into it . by · any Tribal irrigation 
project? 
It did for a short period. of time in 1974. 
From a Tribal irrigation project? 
No, from Omak Creek. 
vvas that at the request of the Tribe to run water 
from Omak down to the lake? 
Yes, it was. I could be in error in that year. I'd 
have to go back and check it. It might be '74. It 
might be '72, to '74. 
Have you and do you or do you not attempt to utilize 
. good conservation practices in connection with the 
farming of your property? 
Yes, I do. 
MR. PRICE: I have no further questions. 
THE COURT: Mr. Veeder, do you have any cross? 
MR. VEEDER: No, I have no questions, Your Honor. 
THE COURT: l'-ir. Sweeney? 
MR . SWEENEY: N·o, Your Honor. 
THE COURT: I had a question, Mr. Walton. I 
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understood you to say that prior to the time that the 
Tribe installed its pumping facilities up north your 
entire water supply was furnished by your wells. 
THE WITNESS: No , Your Honor . Before 1968, the 
entire water supply was furnished from No Name Creek. 
In 1968, I located _my first well in my northern 
boundary and irr~gated approximately half my irrigated 
land, and the pump and the sump irrigated the other 
half, and I have used that well or the other well 
approximately 200 yards to the west of it from there 
until now . 
So, the well irrigates half· of the property; 
the pump and the sump irr~gates the other half since 
'68. 
THE COURT: All r~ght. But , I had thought someone 
here testified, or maybe you did, or maybe there was 
a questio·n asked that you had not pumped from the river 
or from No Name Creek; it was not necessary for you 
to do that until the pumping facilities were installed 
on Tribal lands up north. Did I misunderstand that? 
THE WITNESS : Maybe I didn't explain it correctly, 
Your Honor. When the Tribe started pumping to the 
north of me, they put in their first pump in 1975, 
latter part of '75, or early '7 6. At that time, there 
had been a shortage for me at certain periods of the 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
year in the valley. The shortage shows up both in my 
well and in the creek flow. 
THE COURT: I see. All right. 
MR. PRICE: Your Honor, may I ask a few questions? 
THE COURT: If that · rais·es any is sues that you 
want to pursue, I just didn't understand exactly what 
the t~stimony was. 
(By Mr. Price) Mr. Walton, in 1949, where did you 
obtain the water for irrigation purposes? 
From the creek. 
By virtue of what pumps or --
In 1949, it was flood irrigation from a dam in the 
creek. 
All right. From 1949 up until 1968, did you obtain 
all the water for irrigation purposes from No Name 
Creek, the surface waters of No Name Creek? 
Yes, I did. 
And only after 1968, then did you use a combination 
of surface flow and well water? 
That's correct. 
Then, changed to a different well in 1975? 
'73. 
'73. 
THE COURT: All right. I think I understand it 
now. 
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Anything further, gentlemen? 
MR . VEEDER: I have one witness for surrebuttal, 
Your Honor . 
THE COURT: All right . 
MR . VEEDER: I call Mr . Kaczmarek , Your Honor . 
While he is doing that , could I have Mr. 
Price and Mr. -- copies of the exhibits? 
THE COURT : Yes . 
MR . VEEDER : May I proceed? 
THE COURT: Yes , go ahead, Mr. Veeder. 
MICHAEL B . KACZMAREK , recalled as a witness in 
surrebuttal by the plaintiff 
herein , having been previously 
duly sworn , resumed the stand 
and testified f urther as 
follows : . 
DIRECT EXAMINATION 
.BY MR . VEEDER : 
Q. Are you ready, Mr. Witness? 
A. Yes , I am. 
Q. You have testified in regard to an intensive investi-
gation of t he high ground water table on the Walton 
property. 
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A. 
Q. 
A. 
Q. 
A. 
That's correct. 
Have you an opinion, Mr. Kaczmarek, as to the effect 
of irrigation of those wet lands by Mr. Walton as j~st 
described by him in his testimony? Would you state 
into the record whether you have an opinion as to the 
effect of that additional water being put onto the 
wet lands? 
Yes, I do. 
Would you state into the record the affects of this 
additional irrigation on lands that are already wet? 
Yes. The affect of irrigation water that's applied 
to the wet lands is different for each soil type that 
we have outlined on Mr. Walton's property, beginning 
at the granite lip and working north in Allotment 894 
on the soil unit that is classified as 6SA1-Wl. The 
application of irrigation water to that saline soil 
simply adds the salt that is present in the irrigation 
water, and that accumulates with the salt that is 
already present on the ground by virtue of the fact 
that the vegetation consumes the wate.r and leaves 
behind the salt. 
So, with the absence of drainage which is 
the case in that particular soil unit due to . the 
presence of the granite lip and the shallow water 
table, the addition of irrigation to that land or 
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Q. 
A. 
Q. 
A. 
applicatiori of irrigation to that land by sprinkler 
or by flood, either way, result s in the add i tion of 
more salt to the ground and aggravates the saline-
alkaline condition of the soi l at tha t l ocation. 
What is the a f fect upon the productivity of the land 
from the standpoint o f increasing the salt on · the 
land bY this unnecessary irrigation? 
Well , the addition of s oluble salt to the soil 
decreases the productivity o f t he land. It makes the 
land l ess produc tive from the standpoint that it limits 
the types of crops it can grow. They have to be p l ants 
that are tolerant to high concentrations of soluble 
salts, and even plant s that are t o l erant to saline 
or alkaline soils suffer reduction in productivity 
a s the salt c o ncentr ations increase . 
So , the ul t imate affe c t of the irrigat ing 
of that type of land and in the ~bsence of drainage 
and the subsequent accumulation of salts is t o 
create a situat ion of progressi ve degra1ation of the 
productivity of the land. 
Have you an opinion, Mr. Kaczmarek , having witnessed 
this area for several years and heard the testimony 
here, have you an opinion as to whether Mr. Walton 
is wasti~g large quantities of water by his practices? 
I couldn ' t hear your question. 
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Q. 
A. 
Q. 
A. 
Is he wasting - - is Mr. Wal t on wasting large quantities 
of water by the practice of irrigating lands that are 
already wet? 
Mr. Wa l ton is in a situation -- yes. I do have an 
opinion. 
Would you state into the record whether you have an 
opinion whether he is wasteful or not? 
Well , Mr. Walton i s in a s ituation where no matter 
how carefully he applies water to his lands, he can ' t 
avoid wasti~g a certain amount of wat er j us t by the 
nature of the land the high water table t hat is 
there . 
So , i t is definitely my opinion that irriga-
tion of that type of land is a very inefficient appli-
cation of water, and even with an effort to minimize 
the loss of water, you are going to waste some every 
time you irrigate that kind of ground. 
MR. VEEDER: I have no further questions. 
THE COURT: Any cross? 
MR. PRICE: No questions, Your Honor. 
THE COURT: Mr. Sweeney? 
MR. SWEENEY: No. 
THE COURT: Is that all of the t estimony now , 
gentlemen? 
MR. VEEDER: That is all we have, · Your Honor. 
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THE COURT: All right. I would urge you --
MR. VEEDER: We would rest. 
THE COURT: First of all, Mr. Sweeney has some 
exhibits. I would urge each of you to check with the 
Clerk and make sure that any exhibits which have been 
offered have been acted upon before you leave · today. 
There is one outstanding exhibit that I 
recall, and that is the d~ary which was offered. 
MR. PRICE: Yes, Your Honor. 
THE COURT: I reviewed some of the authorities 
under Rule 803, and that is a document which is 
virtually 60 years old. How critical. it will be is 
another question, but I think insofar as having the 
appropriate of degree of reliability, under Rule 803, 
Subparagraph 16, considering its age, the nature of 
it, and such, I am. going to admit it as an exception 
to the Hearsay Rule. 
.iY".lR. PRICE: Thank you, Your Honor. 
THE COURT: Mr. Sweeney? 
MR. SWEENEY: Well, Your Honor, I have given 
counsel copies of these exhibits and also a copy 
of the exhibit list. The actual numbers of the 
exhibits do not quite correspond to the li~ting on the 
exhibit list, but I have marked in where they do, so 
59 is 
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probate file for Allotment 525. Actually, it is a 
copy of a certified copy. We have the original 
certified copy here for inspection if it is required. 
No. 60 is a certified copy for Allotment 894, 
and 61 is a certified copy for Allotment 2371, and 
similarly as to those three, we are not submitting 
the certified copies, but we have the certified copies 
here. 
THE COURT: I gather counsel have no objections 
to this? 
MR . VEEDER : No, I have no objection. 
MR. SlrJEENEY: Okay. Now, as to 62, it is a 
certified copy of the rules and regulations concerning 
issuance of patents and so forth that were issued 
by the Department of the Interior, approved October 12 
1910, and that is a certified copy of those documents. 
63 is a certified copy of a file for Allot-
ment S-84 8 -- that was 64? 
63 is a certified copy for Allotment S-897. 
Now , those are both certified copie$ and then 65 is 
a certified copy of rules and regulations concerning 
Indian patents approved May lst, 1922, by the Bureau 
of Indian Affairs . 
66 is a certified copy of an Indian Office 
Circular, and 67 is a copy of certain portions of an 
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Act of 1920, which we are asking the Court to review, 
and 68 is a copy of a House Report, which would be 
matters to take judicial notice, and that is all we 
would have, Your Honor. 
THE COURT : All right. I understand there is no 
objection from either party? 
MR. PRICE: Well, Your Honor, we have no objectior 
to the probate fi l es. I have 59 and 60 and 61 were 
the three allotments. 62 and 65 were certified copies. 
I don't know what they will add as exhibits. 
Apparently, th~y ar~ the rules and regulations that 
can be referred to by the government in their briefs 
if they so choose. I don't know what they add to 
this proceeding in terms of the irrigable acres. These 
items seem to go to the question of the original 
Decision in this case, the transferability of reserved 
water right to a non-Indian rather than this issue. 
I also note that Item 67 relates to irriga-
tion on Indian Reservations. I don't know for what 
purpose that is being offered if, again, they want 
to allude to an Act of Congress, that certainly can 
be done in a brief or a memorandum . 
Item 67 and 68, again, I do not know that 
they purport to relate to the issues before the Court 
at this time. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 635 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR . SWEENEY: I would state to the Court that 
those later items do refer to the . government ' s 
brief, the issue raised as to transferability and 
whether or not there is an intent to transfer a 
particular case. 
Those items would go to that, the circulars, 
the statutes, and so forth. 
MR . PRICE: I think that item has been decided, 
Your Honor, and we are beyond that question at this 
point . 
MR. SWEENEY: ~s a matter of law we --
THE COURT: I assume that the government, in 
turn, assumes that this whole issue may eventually 
be presented to a h~gher authori t y? 
MR. m"'EENEY: Well , there is some likelihood. 
THE COURT: All right. Well, I am going to admit 
those at this point so we won ' t have to come back 
for identification and so forth. 
In your submission of your post-trial 
material, you might indicate, Mr. Price, if there is 
anything you think is prejudicial in those, and I 
could change my ruling in that regard, or you, Mr. 
Veeder. 
MR. PRICE: Thank you, Your Honor. 
MR. VEEDER: Your Honor, may I ask one question? 
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THE COURT: Yes. 
MR. VEEDER: We would like to withdraw for 
purposes of ·reproduction, copies were not served 
on us of Exhibits RRRR and QQQQ, and all the rest of 
them. Now, I don ' t know what Your Honor's rules 
would be in this regard. We could get them out and 
. get them back very rapidly. 
THE COURT: Is there any objection to that from 
anyone? 
MR. SWEENEY: None from the government, Your 
Honor. We would like to receive copies if he does 
that . 
THE COURT: I tell you if you are going to have 
copies, I suppose without requiring Mr. Price to so 
indicate, I gather Mr. Price woul d prefer if the 
. government took them out and copied them. 
MR. PRICE: That is correct. 
.t-1R. VEEDER: That is an insult. 
THE COURT: It wasn ' t meant to be an insult. 
MR. VEEDER: I would like to have those withdrawn 
and see if I can get those reproduced this afternoon. 
I am not sure if they can or not. 
THE COURT: We have this conservation plan. Is 
there any serious issue over that? 
MR . VEEDER: Yes, Your Honor. We would object to 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 637 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 . 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
that . 
THE COURT: What is the basis of your objection? 
MR. VEEDER: I think that we should be in a 
po sition to cross-examine the witness who prepared 
that data. It is not t he kind of material that can 
be normally certified and placed into the record 
because thr.o~ghout that entire document, which I have 
only most cursorily reviewed, there is a series of 
opinions, some of which may be in conflict with the 
data that we entered into the record. 
Therefore, we object to the filing of it 
particularly without any exp lanation as to the content 
for the benefit of the Court. 
THE COURT: Of course, the data, I . gather, it is 
being offered not necessarily to prove the matters 
set forth in it, but to support Mr. Walton's position 
that he acted in accordance· wi·th the plan; is that 
correct? 
MR . PRICE: Not only that he acted in accordance 
with the plan, but that he acted to initiate to get 
the plan in the first place, and then followed it. 
That is correct , Your Honor. 
THE COURT: Well, I will admit it, bu~ insofar 
as whether this plan is the right system or the 
wro!lg system, I won ' t . give it any consideration. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 638 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 . 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR. V~EDER: Your Honor, there is a reflection 
in t here. ~1ay I just for a moment -- I can't remember 
Mr. Blomdahl, is that his name? 
MR. PRICE : Blomdahl. 
I-1R. VEEDER: Your Honor, that is the material 
he.re showing land classifications. 
THE COURT: No, no, Mr. Veeder. What I was 
sayi~g is that the only purpose that I would admit 
it without further identification and the right of 
cross-examination is for the purpose of showing that 
Mr . Walton did obtain a land plan and proceeded. 
I wouldn't consider it to show whether the land is 
fertile or infertile or anything of that nature. 
MR. VEEDER: Suppose I were to agree that he 
did have a land plan? 
THE COURT: Well, I am goi~g to admit it, and 
then if I see anything obje·ctionable in it, I won't 
consider it. 
Il/.tR. VEEDER: Hell, I have my objection. 
THE COURT: Yes. That's right~ 
Now, I don 't know what your thinki~g is on 
how to proceed here. It would be my thought, first 
of all, that you all check the exhibits to make sure 
they have all been enacted upon. Secondly, perhaps 
we should set a schedule for you to propose your 
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respective proposed findings on the ultimate facts, 
and by that I mean the ultimate facts that are at 
issue in this proceeding. 
I would think it m~ght be helpful if you 
would in propos ing the findi~gs of fact in your 
memoranda to refer the Court to matters which you 
think .each of you contends is in affect res judicata, 
that was det·e ·rmined by the prior case insofar as it 
came into issue here. 
I don 't know what time schedule you want 
on ·that . Do you hav:e any thoughts? I would like, as 
you bring this matter on, as reasonably or as 
reasonably quickly a time as we can. I don't think 
you are . going to have to replow all the ground that 
has been p lowed on previous briefs. I don't mean that. 
I am thinki~g more to pull your position 
together, sort of an oral written argument. 
MR. PRICE : The f~gure that comes ·to mind, Your 
Honor, to me is 60 days. The reason I say that is 
that in a si~gle office, it will take some time to 
coordinate the materials that have come in here and 
to annotate from the previous transcript where we 
t hink that is appropriate to be able to get those 
ma~erials to you and relate those to the exhibits 
so we can make an appropriate presentation . 
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THE COURT: What is your thinking, Mr. Veeder and 
Mr . Sweeney? 
MR. 8\t\IEENEY: .That proposal of Mr. Price is 
satisfactory. 
MR. VEEDER: Did he say 60 days? 
MR. SWEENEY: That is what I ·heard. 
:r.m. VEEDER: He would file his opening brief in 
60 days? 
MR. PRICE: I don '.t think anything was said about -
an opening brief, Your Honor. 
MR. VEEDER: Well, he has the burden of proof. 
He should go first. 
THE COURT: I wasn't thinking so much as a brief, 
Mr. Veeder, but as proposed findings with reference 
to the record that we have made here, together with 
anythi~g that is pertinent in the earlier record on the 
issues, and then I don't mean to say t hat you couldn't 
we couldn't schedule oral argument at such time 
as you think is appropriate. 
HR. PRICE: I would ask that we have set a date 
that we all respond. 
THE COURT: Why don 't we have a date where you 
each respond, and then you could have a date if some-
thing new comes up in the other person's response, you 
can respond to it? 
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ri[R . VEEDER: These are going to be proposed 
findings of fac t and conclusions of law? 
THE COURT: Whatever label you want to put on 
them. They can be proposed findings would be helrful 
in view of counsel's familiarity with the previous 
record and my lack of familiarity with it. It doesn't 
mean that you cannot, and I think you probably should, 
comment. That is why I say it should be annotated 
or in your proposed findings you would a lso indicate 
the portions of the record that you think support 
that particular finding. 
Insofar as briefs are concerned and the 
law, I don't know that you need to submit any more. 
vve have got more cases now than I can possibly read, 
but I will leave that up to you. That may raise 
another question that you might want to consult one 
another on; the necessity or lack of necessity of 
any further interim order pending a resolution of 
this matter, and the necessity or lack of necessity 
of a water master. 
MR. VEEDER: May I be heard on that? T think 
without a water master, if Mr. Walton is going to be 
permitted to divert water \ve pump into the .stream, I 
think that that is in the form of an injunction 
against the Tribe, and I would ask that a bond be 
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posted in accordance with the Rules of Civil Procedure 
and in accordance with the law. 
THE COURT: Well, wait a minute now. I was 
talking about a water master. ~Jhat do you think 
about that? 
MR. VEEDER: Well, if Mr. Waiton is going to take 
water - -
THE COURT: Well, my .inclination is to maintain 
a status quo . We have been doing this for years, 
and there is no reason to change anything substantially 
now. 
I think unti l this matter has been ful l y 
reso l ved , and then I can get down to draft what I 
think is a proper solution to it, that we should 
maintain as much as we can a status quo. 
Now, if you feel that a water master is 
. going to be necessary in order to assure that water 
is not wasted and to check the measurements and so 
forth, I will appoint one. 
ti!R. PRICE: Your Honor, I don ' t . believe a water 
master is necessary . We have, apparently , accurate 
monitoring mechanics in place. The USGS is making 
those measurements. We know how we have operated in 
the past. I think the parties can continue to 
operate for the next 60 days --
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THE COURT: Mr. Sweeney? 
MR. PRICE: -- without prejudice to one another. 
MR . SWEENEY: .well, Your Honor, we are not as 
intimately involved as tl:le Tribe and Mr. \.Valton are. 
Traditionally, it has been towards the end of the 
irrigation season where the water· masters have been 
called upon. 
THE COURT: You think we may be able to defer 
that for the moment? 
MR. SWEENEY: Well , in '79, it was July, and 
then into August , I think, that we had the marshals 
out and all that, so I think perhaps we could defer 
that. 
THE COURT: Mr. Veeder, Mr. Sweeney suggested 
perhaps if a master is perhaps . going to be necessary 
that perhaps wouldn't be that urgent in time. 
MR . VEEDER: The problem with which we have 
always been confronted is to determine the quantity 
of water that Mr. Walton is taking, and where he is 
taking it and, of course, the quantity of water that 
is being taken because \-Je think we are entitled to 
be paid for the water that he is taki~g. 
Now, if there is an agreement that we could 
have access to make appropriate measurements on the 
Walton property bearing in mind the USGS just takes a 
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mechanical ·-- they just take down numbers; they don ' t 
figure, for example, they simply date the measurement, 
the meter measurements on Mr . Walton's sump. There 
is no record that we know of in regard to the diversior~ 
Mr. Walton makes, for example, at what we call diver-
sions D-1 and D-2. 
He has released water off into those water-
logged areas and large quantities of water, and our 
view is that we should have, if he is going to do that, 
if we are going to go through the summer this way, 
we should have access as to the quantity of water that 
he is diverting, where it is being diverted, and 
have our people -- we will select somebody to go on 
and make the measurements so we will know what he is 
doing. 
MR . SWEENEY: You mean there are no recording 
devices there, measuring devices? 
MR. VEEDER: That's correct. 
MR . S~\lEENEY: On D-1 and D-2? 
MR. VEEDER: Just cut a hole in the creek and 
away she goes. 
MR. SWEENEY: Would the Tribe provide those 
devices? 
MR. VEEDER: I think we could. 
THE COURT: Well , if you can provide those devices 
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maybe the government people can go monitor those ¥Thile 
they are doing the other work. 
MR. SWEENEY: Along with the Tribe , yes. 
MR . VEEDER : You would have USGS do that? 
MR . SvVEENEY ~ I would ask USGS to include those 
additional measuring devices in their report that 
they make in their report. Of course, the Tribe can 
make its own as it does . It goes out and also takes 
the same measurements, records the same data. 
MR. VEEDER: Would we have access for that purpose? 
MR. PRICE : Mr . Walton indicates that t here 
probably wouldn ' t be any irrigation from those points 
within the next 60 days , but if there is and the USGS 
wants to instal l some measuring devices , we certainly 
have no objections i f the USGS wants to do that. 
MR. VEEDER: I can't hear what he 's saying . 
THE COURT: You have got to speak up a little 
bit , Mr . Price. I will repeat it. What he is saying 
is ~~ . Walton does not intend to irrigate in thos e 
areas during the next two months . 
MR . VEEDER: Will Counsel stipulate on the record 
that he will not irrigate on those two diversions? 
THE COURT : I understood that ' s \vhat he said , 
isn ' t it, Mr . Price? 
MR . WALTON : As long as the temperature -- I can ' 
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say what the summer is going to do , Your Honor. With 
normal temperatures, I don 't anticipate irrigating 
those points . 
THE COURT : Well, let's put it this way : If 
you do , and perhaps Mr. Price, I would notify Mr. 
Sweeney and if the government wants ·to put on monitor-
ing devices they would do that and include those 
results in their report . 
MR . SWEENEY: Yes, Your Honor. 
MR . VEEDER: Your Honor , we are in this position 
that Mr . Walton has done t h is in the past. He has 
opened up these ditches and let water run out of 
these plac e s. 
THE COURT: If you want to put devices on them 
now, I don ' t suppose he would care. 
MR . PRICE: We only would allow it in the sense 
that the United States Geological Survey put t hem 
in, Your Honor. 
THE COURT : Are you agreeable to that? 
MR. SWEENEY : Yes, I will talk to them this 
afternoon. 
THE COURT : All right . We won't have to worry 
about trying to irrigate or. not. 
I may be getting some other communication 
out to you myself as I have time to go back through 
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and review this material while it is fresh in my 
mind , but I guess that will give us an opening 
basis for a ·while . . 
You have a schedule now in which to respond 
or propose your findings and your references to the 
record, and hopefully, we can get · this matter in a 
position where it is resolved at this level in any 
event before too long. 
Anything further, Mr . Sweeney , Mr . Price, 
Mr . Veeder? 
MR . SWEENEY : Nothing, Your Honor, from us. 
MR . PRICE: The remaining issue of Wilson Walton, 
Your Honor. 
THE COURT: Oh, yes . 
MR. PRICE: We would like the opportunity to 
have a few days on that and consider that and 
possibly defer as to whether or not there would be a 
need for a deposition or for a few hours here. 
THE COURT: When I denied the plaintiff ' s motion 
for a continuance a week or two ago, there was an 
indication that Mr. Walton would be unable ·to testify. 
I understand he testified in the previous hearing, and 
Mr. Price wants the opportunity to evaluate that 
tes·timony and if it is necessary for him to testify 
further , I suppose it could be done by deposition, 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 648 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 . 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
couldn't it? 
MR . PRICE : It could be, Your Honor . 
THE COURT: Or , it could be done , I suppose, 
you might if he i s . going to give additional testimony, 
you might give a summary of that to Mr . Veeder and 
Counsel in advance . 
MR . PRICE : All right. 
THE COURT : So that then we can look at that to 
see . It may not be necessary to call him . 
MR. PRICE: That may be a possibility, Your 
Honor . 
THE COURT : All right. 
MR. VEEDER : Then , we wi l l be served as to what 
he is goi~g to testify to? 
THE COURT : J ust a summary of what his testimony 
will be so they can evaluate that. 
MR . PRICE : We will provide you t hat , Counsel . 
THE COURT : All right. Counsel, I guess we wil l 
proc eed on that basis. Thank you. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
* * * * * 
PAGE 649 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
{\ 14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
C E R T I F I C A T E 
I do hereby certify that the foregoing is 
a true and correct transcript of notes taken in my behalf 
by Mia M. Bohn , Freelance Court Reporter , in the entitled 
proceedings and on the date stated . 
I further cer.tify that the transcript was 
prepared by Mia M. Bohn or under her direction at my 
request . 
Court Reporter 
Page 650 CERTIFICATE 
